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BEFORE THE ARIZONA CORPORATI 

ZOMMISSIONERS 

[EFF HATCH-MILLER, Chairman 
NILLIAM A. W E L L  
vlIKE GLEASON 
UCISTIN K. MAYES 
SARY PIERCE 

N THE MATTER OF THE APPLICATION OF 
’ERKINS MOUNTAIN UTILITY COMPANY 
TOR A CERTIFICATE OF CONVENIENCE 
4ND NECESSITY. 

N THE MATTER OF THE APPLICATION OF 
’ERKINS MOUNTAIN WATER COMPANY 
TOR A CERTIFICATE OF CONVENIENCE 
4ND NECESSITY. 

DOCKET NO. SW-20379A-05-0489 

DOCKET NO. W-20380A-05-0490 

NOTICE OF FILING 

Staff of the Arizona Corporation Commission (“Staff’) hereby files its Responses to Perkins 

Llountain Water Company and Perkins Mountains Utility Company’s Third Set of Data Requests in 

,he above-referenced matter. 

RESPECTFULLY SUBMITTED this 24th day of January, 2007. 

Original and fifteen (1 5) copies 
of the foregoing were filed this 
24th day of January, 2007 with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Attorney, Legal Division 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 
(602) 542-3402 
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DOCKET NO. SW-20379A-05-0489 et al. 

Copies of the foregoing mailed 
this 24th day of January, 2007 to: 

Robert J. Metli 
Kimberley A. Grouse 
%ell& Wilmer 
One Arizona Center 
400 East Van Buren Street 
Phoenix, Arizona 85004 

Booker T. Evans 
Kimberley A. Warshawsky 
Sreenberg Traurig 
2375 East Camelback Road, Suite 700 
Phoenix, Arizona 85016 
Attorneys for Sports Entertainment, LLC 

2 



, 

Kimberly A. Grouse 
Sneti & Wilrner LLP 
One Arizona Center 
400 Etzsr vm Buren Street 
Phoenix, Arizona 85004-2202 

Re: Staffs Responses to Perkins Mountain Water Company and Perkins iWountains 
Utility Company’s Third Set o f  Data Requests - Docket No, W-038~A-0~-0490 
and SW-20379A-05-0489 

Dear Ms. Grouse: 

Enclosed are Staff‘s responses to Perkins Mountain Water Compmy and Perkins 
~ ~ u ~ ~ a i ~ s  Utility Company’s Third Set o f  Data Requests to tht; Arizona Coporation 
Commission Staff in the above-referenced matter. 

Please do not besitatc to contact me if you have my questions regarding the attached. 

Attorney, Legal Division 
(602) 542-3402 



f . Staff i s  ~ e ~ o ~ ~ ~ ~ ~ ~ ~ n ~  that Pmkins ~ o ~ ~ t a ~ ~  Water Company ( ' ' ~ ~ ~ ~ ' ' )  
provide an irrevocable letter of credit ("LOC") a pedamance bond of  S2.5 
~ ~ i l l i ~ n  "which is adequate 'to secure the first four years o f  estimated operating 
expcnses."  ad^^^^^^ to Staf€ Report at p. 8) 

, 

a. What is Staff's basis far using four years of estimated operating expenses 
to establish the ~~~~~ of the LQC OF perfomance band? 

Tbrt purpose of a bo& is to provide some assurance to the 
~ o ~ ~ ~ s s i o n  and the customers that there will be funds available to 
operate the utility in rhe case of bankruptcy or other finaacial crisis or 
disaster. There are several bases under wbich the size af the bond 
could be determined including the number of customers, the value of 
the plant, operating expenses for one year, or cumulative aperating 
expenses. However, Staff believes an amount of bond equal to four 
years of operating expenses is appropriate far Phis case. This amount 
should be sufficient to operate the company, make necessary repairs 
and install necessary plant during the course of   hat ever fiaancial 
crisis the company i s  in. 

Was ~ t ~ ~ ~ ~ ~ ~ o ~ ~ ~ d e d  an LQC or p e ~ ~ ~ ~ c e  bond equal to four years 
~ s t i ~ ~ ~ e d  operating expexlses in any other new water company CC&N 
cme? 

b. 

Stzff does not knuw if Staff has ever ~ e ~ ~ ~ ~ e n d e ~  a LUC or 
performance bond equal to four years operating income. Staff is 
unaware af any recent simlar ~ ~ ~ o ~ ~ ~ ~ ~ a ~ i ~ n .  



, 

Staff 9s unaware of three new water tornpany CC&N easa where it 
bas recommended an LOC or performance bond. Rawever, Staff 
~ ~ ~ ~ ~ ~ ~ ~ d e d  a performance band in Rocket Nos, SW-03575A-03- 
0586 and ~ - ~ ~ 5 ~ 6 A - ~ 3 ~ ~ 5 8 6  resulting in Decision No. 67240. I 

many years and has ordered several new wafer and m v o r  companies 
to provide ~ o r ~ ~ r ~ ~ ~ c ~  bonds in the recent past. 

e. What 'clrds the basis for sating the amount o f  the pcrfonnmce bonds 
required in Decisions 68235,68236 md 68237 (referenced at page 7 of the 
Addendum to Staff Report)? 

staff does not know the Basis for settirag the ~~~~~t of the 
performance bands required in Decisions 68235,68236 and 68237. 
The requirement far performance bonds and their amount was set by 
the Commission. 

f. In the case of PMWC, what circumstances or events would trigger the 
Commission's right to access the LOC or performance bond? 

Tho bond funds would be aceessled by the Commission when the 
Cammission finds that the Companies are not providing adequate 
serviceS likely through an Order to Show Cause proceeding, 

g. Please kkntify the docket numhers/decisian numbers offhe last three new 
water company C C M  cases in which StaEhas recommeiided an LOC or 
perfomace bond. 



, 

c. 

d. 

e. 

f. 

~ o e s  Staff or fie ~ ~ ~ ~ i s ~ ~ o ~  have a written policy on equity financing 
for new water companies? If yes, please provide a copy of the policy. 

See Staff Report in Docket No. W - ~ ~ ~ ~ ~ C - ~ ~ 0 ~ 4 ~ .  

W a s  Staff required both an L O ~ ~ p ~ ~ o ~ ~ ~ ~  bond and 50% equity 
financing for a new water company in any other new CC&N casc? If yes, 
please provide the nme(s) of the water c ~ ~ p ~ y ~ j ~ s ~  and the docket 
nrrrnber(s). 

Staff is not aware of such a recommendation. 

Please identify the docket n ~ b ~ ~ ~ d e ~ i $ i o ~  numbers of' the last three new 
water company CC&N cases in which Staff recommended that the water 
company finance at least 50% of its plant with equity. 

In Green Acres Water Company, Docket No. W - ~ 0 4 3 ~ - ~ 5 - ~ ~ ~ 9  Staff 
recommended equity of 92.115% for water. In Woodruff Water 
Company, Docket Ha. W - O 4 ~ ~ 4 A - ~ ~ ~ 4 3 ~ ,  Staff r ~ c o ~ ~ e ~ d e ~  equity 
of 48%" 

Ai page 6 of the Addendum to Staff Report3 Staff states "Kilt is Staff's 
practice to recammend, and the Commission has adopted, specific capital 
structures for new utilities." Please identie the docket ~ ~ ~ b e r s / d e c i s ~ ~ n  
numbers ofthe three most recent new water company CC&N cases where 
Staff recommended a specific capital structure. 

See Response to the previous question. 

3. m a t  are the factors Staff uses to assess the financial strengjh of the investor 
of a water or sewer company? 

Onty under: unusual ~ i ~ ~ u ~ t ~ ~ ~ ~ ~  does Staff asses the financial 
strength of an investor in 8 water or sewer company. In the case af 
Perkins, Staff reviewed the financial s t ~ ~ e ~ ~ ~ ~  of certain Perkins 
affiliates to determfne if they were solvent and reviewed the ratings by 
~ o o ~ ~ ' s  of a Perkins stffifiale for the same reztsoa. 



I '  
4. Staff states that "[iln this cast, it i s  the tenor and sheer number o f  the lawsuits 

that makes t h m  untustlal." ~A~~~~~~~ to Staff Repafi at p. 7) 

a. In evaluating an applicant for a CC&lis, is it 4t regular practice of Staff to 
research the existence of lawsuits involving the applicant or its 
s harehol d em? 

The ACC is required by Arizona Statutes S; 40-281 et seq. to 
investigate all applicants for a CC&N and to issue a CC&N only upan 
B showing that the issuance to a particular applicant would serve the 
pubfic interest. In determining whether or not the issuance of a 
CC&N to a particular applicant is in the public interest, Staff 
considers whether the applicant i s  a fit and proper entity to own and 
operate a water m d a r  wastewater utility. It is a regular practice of 
Commission Staff in the course of investigating an applicant for a 
CC&N to research information available to it from whatever source 
derived including but not limited to the existence of lawsuits involving 
the applicant or its ~ ~ a r ~ h ~ ~ ~ ~ ~ .  

b. Zn Staffs experience, what i s  the expected or "'us~at'~ number of lawsuits 
in a "business on the scale that Mr. Rhodes does?" 

Each case is based on its own merits. Staff believes that the ultimate 
o ~ ~ ~ ~ ~ t ~ o n  of the Commission is to protect the public interest. 

5. Staff has recommended the inclusion o f  property owned by Sports 
~ ~ t ~ ~ ~ i ~ ~ ~ n t  (an entity that is not related to or affiliated with PMWC, 
RX.todes Homes or Jim Rhodes) in the requested CC&N area. (Addendum to 
Staff Report tit p. 11,  r ~ c ~ ~ ~ ~ ~ d ~ t i ~ ~  2). Please confirm &at Sports 
E ~ ~ e ~ ~ ~ ~ ~ e ~ i t  is responsible for obtaining its own ADWR Analysis of 
Adequate Water Supply for its property. 

~ b t a ~ i ~ ~  i n  ADWR Analysis of Adequate Water Supply i s  an ~ ~ i ~ ~ a t i ~ n  
of each ~ ~ ~ ~ ~ c ~ l ~ r  subdivision ~ ~ ~ e I ~ ~ ~ e ~ t .  Staff usually ~~~~~~~~d~ 
that: a source of adequate water be ~ ~ ~ o ~ ~ ~ ~ a t ~ d  prior to r ~ ~ ~ ~ ~ ~ ~ ~ i ~ ~  
approval of CC&N. 

A.R.S. $40-282(D) states: "if the commission makes an order ~ r ~ ~ i ~ ~ ~ ~ r y  to 
the issuance of the scrtificatr;, upon ~ r ~ s e n t ~ t i ~ ~  la thc c o ~ ~ j s ~ i o ~ i  af 
evidence that the franchise or permission has been secured by the corpurdiun. 
the ~ ~ ~ ~ i ~ s ~ ~ ~  sfnatl issue the certifiea~e.'' ~~~~~~i~ ~ ~ ~ e ~ ) .  Etz the 
~~~~~n~~~ 10 Staff port, Sfaff ~~~~~~~~~ that "[tlhe ~~~~~s~~~~~ shuuld 

I 

6.  



schedule t h i s  item for a vote to grant the Cc&N as soon as possible after 
Staffs filing that canfims PMWC's compliance with items 2, 3, 4, and 5." 
Staffs reference to a "vote to grmt the CC&N" may be read to imply that the 
Commission has the discretion to deny issuance of a CC&N to PMWC even if 
PMWC has timely satisfied all conditions of the order preliminary. Is it 
Staffs i ~ t ~ ~ r ~ t a t i ~ n  of A.R.S. $4Q-282(D) that the Commission must issue a 
CG&N to PMWC once PMWC has timely satisfied at1 conditions of the order 
~ ~ ~ l i m i n ~ ?  

, 

ft is a legal question which is more a p ~ ~ o p ~ i a ~ ~ l ~  addressed in legal 
argument or legal briefing, 

7. Staff i s  reconzmending that Perkins Mounlain Utility Company ("PMUC") 
pmvide an irrevocable letter o f  credit or a performance bond of $2.5 million 
"which is adequate to secure the first four yeas  of estimated operating 
expenses." (Addendum to StaEReport at p. 8) 

a. M%at is S t d f s  basis for using four years of estimated operatins expcnses 
to establish tihe amount ofthe LOC or pedonnrznce bond? 

See response lo 1.8, 

b, Has Staff recommended an Lot or perfomnnce bond equal to four years 
~ s ~ i ~ ~ ~  operating expenses in any ofher new sewer company CC&N 
Case? 

See response to 1 .a, 

See response to 1.c. 



. 

e. Pledse identify the docket n ~ ~ b ~ / ~ ~ c ~ s i o ~ ~  numbers of the last three new 
s e ~ e r  contpmy CC&N cases in which Staff has r e c o ~ ~ ~ ~ ~ e ~  an LOC: or 
pafommce bond, 

Staff is unaware of three new sewer company CC&N cases where it 
has r ~ ~ o ~ ~ e ~ d e d  an LQC or performance bond. However, Staff 
r ~ c ~ ~ ~ e n ~ ~ d  a ~ ~ ~ f ~ r ~ ~ n c e  bond In Docket Nos, StV43575A-03- 
0586 and W ~ ~ ~ ~ ~ 6 A - ~ 3 - ~ ~ 8  resutting in Decision No. 67240. 

8. Staff is recommen&ng that PMLK finmce at least 50% of its utility plant with 
equity. (Addendum to Staff Report at p. 8) 

a. Does Staff have a standard r ~ c ~ ~ ~ e ~ ~ ~ t i ~ ~  regarding financing utility 
plant with equity in new sewer company CC&N cases? 

Yes. 

b. Xf the answer to the preceding question 2(a) is yes, what is the standard 
~ ~ ~ ~ ~ ~ n ~ t ~ ~ ~ ?  

Generally, Staff recommends 8 capital structure for a new sewer 
utility consisting of equity af at feast 50?4 ( ~ ~ ~ l ~ d i ~ ~  advances in the 
capitat structure), 

c. Does Staff or &e Commission have a written policy on equity ~~~~~~~ 

far new sewer companies? If yes, please provide a copy of the policy, 

Neither Staff nor the C~~~~~~~~~ bas a written poficy on equity 
financing for new sewer companies. 

d. Has Stiztff required both an LOClperfomance bond and 58% equity 
financing for a new sewer company in m y  athcr new CC&N case? If yes, 
please provide the narne(s) of the sewer ~ ~ ~ ~ ~ ~ ~ ~ i e s }  and the docket 
n lknlber.r(s). 



e .  Please identify the docket ~ ~ ~ e r ~ ~ ~ c i s i o ~  numbers ofthc last tkxc new 
sewer ~ o ~ ~ ~ y  CC&M cases in which Staff ~ e ~ o ~ ~ ~ e ~ ~ e ~  that &e sewer 
company finance at least 50% of i ts plant with equity. 

, 

9. 

f. At page 6 of the Addendm to Staff Report, Staff states "[i]t is Staff's 
practice to recommend, and the Commissiati has adapted, specific capital 
structures for new utilities," Please identify the docket n~~mbe~s/d~c~s ion  
numbers o f  the three mast recent new sm7er company CC&N cases where 
Staff recommended a specific capital structure, 

See Response to the previous question, 

A.R.S. $40-282(D) states: "if the commission makes an order ~~~~~~~~~ to 
the issuance of the certificate, upon ~ r ~ ~ ~ n t ~ t ~ ~ ~  to the commission of 
evidence &at the franchise ox permission has been secured by the c ~ ~ o ~ a t i o ~ ~  
the commission a issue the certificate.'s ~~~~~~~~ added), ln &e 
Addendum to Staff Report, Staff recanmends that "[tlhe Cummission should 
schedule this item for a vote to grant the CC&N %IS soon as possible &er 
Staffs filing thaf confirms PMUC's compliance with items 2,3,4, 5,6, and 7 
has transpired." Stafi's reference to a "vote to pat. ?he CC&N" may be read 
to imply that the Commission has the discretion to deny issumce of a CC&N 
to PMUC even if PrVUC 1m.s timely satisfied d l  ~ ~ ~ ~ ~ ~ i o ~ s  o f  the order 
preliminary. Is it Staff's i n ~ ~ ~ ~ ~ t ~ t i o ~  of A.R.S. ~ 4 ~ - ~ ~ ~ ( ~ )  that the 
Commission must issue a CC&N to PnifUC once PNUC has timely satisfied 
all conditions of the order preliminary? 

It is a legal question which is more ~ ~ ~ ~ o p r ~ a ~ ~ l y  addressed in Xegaf 
~ ~ ~ u ~ ~ n t  or legal briefing. 



, 

Services Section, &be ~ ~ ~ i n ~ e ~ i ~ ~  Section, the ~ ~ ~ ~ ~ ~ ~ a ~ c ~  Section, the 
Finance and Regulatory Analysis Section, and the Director’s Office. 
Biessing Chukwu, Marlin Scott, Jr., aad Linda Jaress were the primary 
people that were responsible for the Addendum tQ the Staff Report. 


